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COBB, PRESIDING JUSTICE, FOR THE COURT:

1L OnJanuary 25, 1996, a Newton County jury convicted Rodney Gray of the capitd murder of

Grace Blackwdl. This Court theredfter affirmed Gray’ s conviction and sentence on direct gpped. Gray

v. State, 728 S0.2d 36 (Miss. 1998). Gray filed a petition for writ of catiorari with the United States



Supreme Court, which thet Court denied. Grayv. Miss., 526 U.S. 1055, 119 S.Ct. 1366, 143 L.Ed.2d
526 (1999). Gray now seeks leave to pursue pogt-conviction relief in the trid court.
2.  Thepurpose of pogt-conviction proceedingsis to bring forward fects to the trid court that were
not known a the time of the judgment. Williams v. State, 669 So.2d 44, 52 (Miss. 1996). The
procedureis limited to those facts and matters which could not or should not have been brought at trid or
ondirect goped. |d.; Miss. Code Ann. 88§ 99-39-1 to -29 (Rev. 2000 & Supp. 2003). If newly
discovered evidence would likdly produce a different result or verdict and the proponent shows thet the
evidence was "discovered since the trid, thet it could not have been discovered before the trid by the
exerdse of due diligence, thet it ismeterid to theissue, and thet it isnat merdy cumulative, or impeeching”
then such evidence warantsanew trid. Ormond v. State, 599 So0.2d 951, 962 (Miss. 1992).
FACTS
13.  Onthemorning of August 15, 1994, 79-year-old Grace Blackwdll drovetothedrivethroughtdler
window of her bank in Jesper County. Blackwell presented ablank check and asked the teller tofill the
check outintheamount of $1200. Thetdler'sview of the car'sback seat was blocked by hanging dothes.
The tdler tedtified that after giving her the money, she heard Blackwell say, "I'm hurrying, I'm hurrying.”
Thetdler natified the police, and they went to Blackwel’s home only to find the front door open and the
phone disconnected. Witnesses tedtified that they saw Blackwel's car around noontime being driven by
ayoung black mae, and one witnessidentified the driver as Rodney Gray.
4.  Policefound Blackwdl's body at the end of abridgein Newton County at 1:40 p.m. Her car was
found dsawherein Newton County. Investigators determined that Blackwell had been killed by ashotgun
blast to the mouth. Later, an autopsy reveded that Blackwell had dso been raped and that her body hed

been run over by acar.



B.  Invedigaorsquestioned Rodney Gray on August 15 about Blackwd l'sdisgppearanceand arrested
him that sameday. Whileinjail, Gray phoned hisgirlfriend, Mildred Curry, to tdl her thet he hed hidden
money in abathroomvent. A search of Curry'straler turned up $1,123 hidden in the bathroom ar duct.
The dathes and boots which Gray hed been wearing on the day of the murder were found in a bucket
behind Curry'straler.

6. A Newton County grand jury indicted Gray for the cgpital murder of Grace Blackwall inviolaion
of Miss Code Ann. § 97-3-19(2)(e) (murder while engaged in the commission of the crime of
kidnepping/and/or rape). Attorneys Thomas D. Lee and B. Jackson Thames . represented Gray inthe
trid court. At trid, FBI expartstedified thet the foot print at the Blackwel home camefrom Gray'sboot
and that tests on DNA samples taken from Blackwdl's undergarments showed that Gray was the likdly
source. The probability thet the semen came from someone other than Gray was 1 in 446,000,000.
Further tetimony camefrom Russdl Saunders, oneof Gray'scdl mates whotestified that whileinjail Gray
told him that he (Gray) hed forced Blackwell to withdraw money from the bank, raped her and then shot
her with a.410 shatgun. The jury found Gray quilty of cgpitd murder and then heard evidence as to
mitigating and aggravating drcumstances pertinent to the determingtion of the sentence which should be
imposed on Gray. After hearing testimony from severd witnessesfrom the State and the defense, thejury
reeched a unanimous verdict finding that Rodney Gray should suffer degth for the capitd murder of
Blackwdl.

ANALYSS
l. I neffective Assistance of Counsel:
7.  Graydlegesseveard indancesof ineffective asssance of counsd in support of hismoation for pogt-

conviction rdief.  The benchmark for judging any daim of ineffectiveness of counsd must be whether



counsdl'sconduct so undermined the proper functioning of the adversarid processthat thetrid cannot be
reied on as having produced ajud result. Strickland v. Washington, 466 U.S. 668, 686, 104 S.Ct.
2052, 80 L.Ed.2d 674 (1984). To recave pog-conviction rdief for ineffective assstance of counsd, a
damant must demondrate (1) that counsd's performance was deficient and (2) that the deficiency
prejudiced thedefenseof thecase. | d. a 687. Unlessadefendant makes both showings it cannot besaid
that the conviction or desth sentence resulted from abreskdown in the adversary processthet rendersthe
result unrdigble. Stringer v. State, 454 S0.2d 468, 477 (Miss. 1984) (citing Strickland, 466 U.S. at
687). Thereisno conditutiond right to errorlesscounsd. Cabellov. State, 524 So.2d 313, 315 (Miss.
1988). The defendant has aright to have competent counsdl, but this right does not entitle the defendant
to have an attorney who makes no mistakesat trid. Mohr v. State, 584 So.2d 426, 430 (Miss. 1991).
Thus, the focus of the inquiry is whether counsd's assstance was reasonable conddering dl the
drcumdances. Stringer, 454 So.2d at 477.

18.  Under thefirg prong of theStrickland tedt, defense counsd is presumed competent. Cabello,
524 So.2d a 315. A reviewing court must srongly presume that counsd's conduct fdls within awide
range of reasonable professond assstance. Furthermore, the reviewing court must consder whether the
chalenged act or omisson might be sound trid drategy. Stringer, 454 So.2d at 477.

19.  Inevduaing the second prong of the Strickland test, areviewing court must determinewhether
there is areasonable probahility that, but for counsd's unprofessond errors, the result of the proceeding
would have beendifferent. Thismeansaprobahility suffident to underminethe confidencein the outcome.
Mohr, 584 So.2d & 430. Additiondly, in adegth pendty case, the ultimate inquiry is "whether there is

areasonable probability thet, absent the errors, the sentencer--induding an gopellate court, to the extent



it independently reweighs the evidence--would have conduded that the balance of the aggravating and
mitigating arcumstances did not warrant deeth.” Strickland, 466 U.S. a 695. If the pogt-conviction
goplication falls onather of theStrickland prongs, theandyssof that issueends. Davisv. State, 743
S0.2d 326, 334 (Miss. 1999) (citing Foster v. State, 687 S0.2d 1124, 1130 (Miss. 1996)).
A. Change of Venue

110. Gray'sfirg adlegation of ineffective asssance of counsd isthat histrid counsd failed to properly
ague a mation for change of venue. Gray raised this issue on direct goped to this Court after his
conviction. Gray v. State, 728 So.2d at 63. At trid, the motion was accompanied by two afidavits
dleging thet Gray could not receive a fair trid in Newton County because the crime involved a black
defendant and awhite victim.  During the hearing on the mation, the State presented Sx witnesses who
tedtified to the contrary. 1d. Thetrid court denied the maotion, and this Court hed thet the State hed
successfully rebutted the presumption thet Gray could not receiveafair trid in Newton County. | d. at 66.
f11. This Court addressad the issue of whether the trid court properly denied the motion to transfer
venue on Gray' sdirect goped. Thus, Gray isnow procedurdly barred by resjudicatafrom rditigating this
isue through pogt-conviction relief. Miss. Code Ann. 8§ 99-39-21(3) (1972 & Supp. 2003).
Furthermore, Gray cannat rditigate this issue in the guise of an ineffective assgance of counsd daim.
Williamsv. State, 722 S0.2d 447, 449 (Miss. 1998). Onthemerits, Gray offersasevidenceto support
his request for pogt-conviction reief only the mation to trandfer venue and attached newspgper atides
presented to the trid court. However, Gray does not present new or additiona evidence not offered or
unavalldde tothetrid court regarding theissue of community prejudice and whether he could receiveafalr
trid in Newton County. Accordingly, thisissue iswithout merit.

B. Continuance



112. Gray next aiguesthat his trid counsd were ineffective in failing to seek a continuance of the trid
after themoation for changeof venuewasdenied. Inasmuch asthemotionfor changeof venuewasproperly
denied, counsd cannoat be faulted for deciding not to seek acontinuance. The failure to raise objections
or make mations which have no merit cannot be viewed as poor representation. Clark v. Collins, 19
F.3d 959, 966 (5th Cir. 1994). The motion to change venue was denied on October 30, 1995, and trid
was not scheduled to begin until November 27, 1995, Trid counsd didinfact fileamoation for continuance
basad upon other matters on November 17, 1995, and the trid was postponed until January 22, 1996.
Thus, Gray' strid counsd requested and obtained a continuance lating 56 days from the date of thetrid
setting and 84 days from the date of the denid of the mation to trandfer venue. Accordingly, thisissueis
without merit.
C. Motion to quash thejury venire

13. Gray next assats that histrid counsd were ineffective by failing to develop an "adequate and
sufficient record” asto potentid black jurorssiruck by the Statefor cause. After theremova of jurorsfor
cause, Gray' strid counsd moved to quash the venirefor two reesons: (1) therewas an insufficient number
of African-Americans on the pand in rdation to the percentage of blacksin Newton County, and (2) the
printed juror summonses maled to patentid jurorshed “ cgpitd murder” printed onthemin bold print, thus
prejudiang the progpective jury poal. Thetrid court denied thismoation. Gray assertsthet the maotion to
quash the jury venire should have been granted and that but for trid counsd’ s ineffective representation,
the outcome would likdly have been different.

14. Gray falsto explan with any speafiaty in what manner the record was purportedly deficient. To
edablish aprima fade case dleging that ajury represents an unfair cross-section of the community, Gray

mugt demondrate: “ (1) thet the group aleged to be exduded isa“ distinctive’ group in the community; (2)



thet the representation of this group in venires from which juries are sdlected is not fair and reasoneble in
relaion to the number of such persons in the community; and (3) thet this underrepresentation is due to
sydematic exduson of the group in the jury-sdlection process” Lanier v. State, 533 So0.2d 473, 477
(Miss 1988). Gray offered noevidenceat trid or inthe present casedemondrating “ systematicexcduson.”
The record before this Court shows that the trid judge overruled many of the State's chdlengesfor cause
and that the trid judge exduded both black and whitejurorsfor valid reesons of cause, induding hardship.
Thus, Gray hesfalled to etablish aprimafadie case of sysemétic exduson under the Sandard st out in
Lanier. Gray’sinability to meet thedandard set outin L anier dso preventshim from demondrating thet
histrid counsd’ s performance was defident under the firg prong of the Strickland standard.

115.  Inregardto Gray’sdamthat trid counsd wasingffective by failing to offer proof of jury prgudice
resulting from the words “ cgpitdl murder” being printed on the jury summonsform, the record shows thet
trid counsd conducted a voir dire of the pand regarding potentid prgudice resulting from the jury
summons. Grayv. State, 728 So.2d a 66. Gray’ strid counsd a both thetrid and direct gopdlateleve
could offer no proof besides speculaion thet the venirewas prgudiced as aresult of the summons. 1d. a
66-67. Furthermore, Gray has presented no additiond evidence of prgudice of the jury venire with his
petition for pogt-conviction rdief. Accordingly, the issue of ineffective assgance of counsd regarding the
moation to quash the jury venireiswithout meit.

D. Motion to dismiss

116. Next, Gray dleges tha trid counsd failed to properly chdlenge the indictiment, arguing thet the
underlying fdoniesliged in the indictment caused it to be substantidly defective and counsd's maotion to

digmisstheindictment should have been granted. The Court analyzed thisissue on direct goped and found



it to be procedurdly barred. Despite the bar, the Court further andlyzed theissue of the sufficiency of the
indictment and found it to be without merit. | d.

f17. Theindictment charged that Rodney Gray "did willfully, unlanfully, fdonioudy and of his mdlice
aforethought kill and murder Grace Blackwe |, ahuman being, whileengaged inthecommisson of thearime
of kidnaping [9c] and/or rape” Gray asststhat the indictment failsto Satethe essentiad dementsof the
offense charged and that the mation to dismisswas denied becausetrid counsd wasineffectivein properly
addressng theissue” Ondirect goped, this Court noted that pursuant to Rule 7.06 of the Uniform Rules
of County and Circuit Court, an indictment is uffident whereit disdases 1) the name of the accused; 2)
the date on which the indictment was returned; 3) asaiement thet the prasscution is brought in the name
of the Sate 4) the county and judicid didrict in whichtheindictment is brought; 5) the date onwhich the
offense was committed; 6) the Sgnature of the grand jury foreman; and, 7) thewords, "againg the peace
and dignity of the gate" Gray, 728 So.2d a 70. The Court pecificadly held that the indictment
adequatdy put Gray on natice of the charge of capitd murder and thet it was not necessary to spedificaly
st forth dl the dements of the underlying fdonies contained in the indictmernt. 1d. a 70-71. Thus, the
second prong of the Strickland test requiring thet, but for counsdl's errors the result would have been
different, isnot met. Furthermore, the evidence presented at trid was sufficient to prove bath kidnaping
and rgpe beyond areasonable doubt. The motion to dismiss the indictiment was properly denied Smply
because it lacked merit and not because it was ineffectively argued. The daim of ineffective assstance of
counsd regarding the mation to digmiss the indictiment is without meit.

E. Jail house confessions
118. Gray dlegesthat trid counsd wereineffective for failure to exdude from evidence the Satements

which Gray medeto his cdl mates aswdl asthe failure to secure an adequiate cautionary ingruction after

8



the datementswere admitted. Russdl Saundersand Clevdand McCadl both shared acdl with Gray after
his arrest, and both tedtified a trid thet Gray had admitted hisguilt to them. However, Gray’ strid counsd
cross-examined both of them on ther tetimony. 1 d. at 71-72. On direct gpped, this Court initidly held
the issue to be procedurdly barred but went on to dterntivey find theat the issue had no meit.

Gray damsthetwo inmates sood to gan something in exchangefor tharr teimony. This

court has not viewed suchtesimony favorably. See M cNeal v. State, 551 So.2d 151,

158 (Miss 1989). The evidence in the record before the court does not establish the

inmetes recaived anything in exchange for tharr datements. True, Saunders was made a

trusty sometime after hetold the sheriff what Gray hed sad, but histestimony indicated thet

he had sarved aufficient time to become atrusty. The charges againg McCdl were

dropped after the man who damed McCdl had golen his car falled to show up in court.
Gray, 728 So.2d at 72. Since the Court has previoudy conddered this issue both procedurdly and on
the merits and no new evidence has been provided in the petition for post-conviction rdief, the doctrine
of resjudicata gpplies and barsrecongderation. Miss. Code Ann. 8§ 99-39-21(3) (1972 & Supp. 2003).

F. Failureto develop/present mitigating evidence
119. Gray dleges tha trid counsd were ineffective by falling to invesigate and present mitigating
evidence during the sentencing phese of thetrid. Gray arguesthatif trid counsd had conducted athorough
investigation of his background, ample evidence of mentd illness and mentd retardetion would have been
discovered and could have been presented to the jury for mitigetion in sentencing. As evidence of this
assation, Gray's current counsd ataches the afidavits of Annie Lois Tatum (Gray’s mother), Dearrdre
Jacksonand TomikaHarrisof theMissssppi Officeof Capita Pog-Conviction Counsd, StephanieWilson
and Mdissa Jones (Gray' s older 9gters), and Ola Jones (Gray’s former teacher). Gray argues that the
information obtained pod-trid from the above afiants and other individuas who knew him as a child

supportshisdamthet heauffersfrommild mentd retardation and thet had such information been presented



tothejury, thereisareasonable probability that the outcome of the sentencing proceeding would have been
markedly different.

120. Thefalureto presant acase in mitigation during the sentencing phase of acapitd trid isnot, per
se, ineffective assgtance of counsd. Williamsv. State, 722 So.2d a 450 (citing Williams v. Cain,
125 F.3d 269, 277 (5th Cir. 1997)). Furthermore, where amation for pogt-conviction relief makes no
showing that interviewing additiond witnesseswould have produced adifferent outcome, the petitioner has
faled to makeout aprimafadedam of indfective asssance of counsd. United Statesv. Green, 882
F.2d 999, 1003 (5th Cir. 1989); Foster v. State, 687 So.2d a 1134. In addition, this Court has
previoudy held that solong astrid counsd presentsto the sentencing jury evidence of acapital defendant's
educationd background, psychologicd profile and childhood experience, there is no professond error
under the Strickland standard. Brown v. State, 798 S0.2d 481, 498-99 (Miss. 2001). Inthe present
cax, Gray's defense atorneys did, in fact, present acasein mitigation for the jury to condder.

121. At the sentencing phese of thetrid, defense counsd called Rosa Gdlagpy and Luise Bradley to
tedtify thet they had watched Gray grow up and thet he had no predispogtion toward violence. Gray's
attorney a0 caled Roosevet Jones, alocd miniger, and Hettie Morgan, a neighbor, to give amilar
tesimony. Rodney Gray's mother, Annie Tatum, tedtified & the sentencing phase of the trid thet her
divorce from Rodney's father was a source of emotiond traumato Rodney and that the divorce adversdy
impected his performancein schodl.

122. Inregardto Gray’ smentd cgpeacity, thetrid court ordered theat Gray be givenamentd assesament,
and forengc psychologigt Charlton S. Stanley, Ph.D., issued areport that Gray possessed afull scdelQ
score of 80. Thereport characterized Gray as* dull normd,” but not asmentaly retarded. Uponthebeasis

of Dr. Stanley’ sreport, trid counsd were not deficient according to the Strickland sandard infailing to

10



offer further evidence of menta retardation. Evidence that Gray waas “dull norma” would have hed little
if any persuedveeffect onthejury inmitigation. Theissuedf fallureto present mitigating evidenceisadose
cdl, but according to the evidence presented, Gray' s trid counsd were not ineffective according to the
Strickland standard.

G. Failureto present a meaningful defense
123. Gray'sfind dam of ineffective trid counsd isbasad on counsd cdling only five defensewitnesses
and in not having Gray tedify in hisown behdf. Dedidonsregarding which witnessesto call aredecidedly
within the reelm of trid drategy. King v. State, 679 So.2d 208, 211 (Miss. 1996). Gray offers no
afidavits documents or other evidence to support this dam as required by Miss. Code Ann. § 99-39-
7(e). Furthermore, the record disclosestheat thetrid court explained to Gray in great detall that hehad a
condtitutiond right to testify in hisown behdf but hevoluntarily chosenot to do so. Thedam of ineffective
assgance of counsd infailing to present ameaningful defenseiswithout meit.
124.  Inesmuchasdl thedlegedingancesof ineffective assgance of counsd arewithout merit, it follows
thet the entireissue iswithout merit.

Il. Mental Retardation within the meaning of Atkinsv. Virginia
125. Atkins v. Virginia, 536 U.S. 304, 122 S.Ct. 2242, 153 L.Ed.2d 335 (2002), held that
executionof amentally retarded prisoner condtitutes crud and unusud punishment prohibited by the Eighth
Amendmat to the U.S. Condiitution. The United States Supreme Court has held that the Eighth
Amendment isincorporated by the Fourteenth Amendment. Robinson v. Cal., 370 U.S. 660, 667, 82
S.Ct. 1417, 1421, 8 L .Ed.2d 758 (1962). TheAtkins Court hed the degth pendty to be"excessve' as
goplied to mentaly retarded inmates and found that the Congtitution " placesasubdtantive restriction on the
State'spower totakethelife' of amentaly retarded prisoner. Atkins, 536 U.S. a 321. The Court found

11



that there exiged a naiond consensus which cdled into question “the rdationship between menta
retardationand the penologica purposesserved by the desth pendty. They further recognized that "dinical
odfinitions of menta retardetion require not only sub-average intdlectud functioning, but dso sgnificant
limitations in adaptive skills such as communication, saf-care, and sdf-direction that became manifest
beforeage 18" 1d. a 317-18. Furthermore, the Supreme Court stated:

Mentdly retarded persons frequently know the difference between right and wrong and
are competent to sand trid. Because of their impairments, however, by definition they
have diminished capadities to underdand and process information, to communicate, to
abgtract frommistakesand learn from experience, toengageinlogicd reasoning, to control
impulses, and to understand the reactions of others. Thereis no evidence that they are
morelikdy to engagein arimind conduct than athers, but there is abundant evidencethat
they often act on impulse rather then pursuant to a premeditated plan, and thet in group
settings they are followers rather than leaders. Their deficiencies do not warrant an
exemption from aimind sanctions, but they do diminish their persond culpability.

Id. at 317-18.

126. Deeaminingwhoismentaly retarded for purposes of thisprohibition hasbeen left to theindividud
States.

Nat dl people who daim to be mentaly retarded will be so impaired asto fal withinthe
range of mentaly retarded offenders about whom thereis anationd consensus. Aswas
our goproachinFord v. Wainwright, 477 U.S. 399, 106 S.Ct. 2595, 91 L.Ed.2d 335
(1986), with regard to insanity, "we leave to the Sadg the task of deveoping
gopropriate ways to enforce the conditutiond redriction upon [their] execution of
sentences” 1d., at 399, 405, 416- 417, 106 S.Ct. 2595.

Atkins, 536 U.S. a 317. This Court hasadopted the definition of mental retardation as promulgated by

the American Psychiaric Assodaion [APA], which defines mentd retardation asfollows

The essentid feature of Mental Retardation is sgnificantly sub-average generd intdlectud
functioning (Criterion A) that is accompenied by dgnificant limitations in adgptive
fundioning in & leagt two of the following skill areas communication, sdf-care, home
living, sodd/interpersond kills use of community resources, sdf-direction, functiond
academic kills, work, leisure, hedth, and sefety (Criterion B). The onsat must occur
before age 18 years (Criterion C). Menta Retardation has many different etiologies and

12



may be seen asafind common pathway of various pathologicd processesthat affect the
functioning of the centrd nervous system.

American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders
41 (4thed. 2000). "Mild" mentd retardationistypicaly used to describe peoplewithan 1Qleve of 50-55
to goproximatdy 70. Atkins, 536 U.S. at 42-43; Foster v. State, 848 So0.2d 172, 174 (Miss. 2003).
127.  Basad upon the evidence presented in the petition for pogt-conviction rdief, in Gray’ sreply to the
dat€ sresponseto hispetition,* and thetrid record, Gray hasnot established thet heisentitled to ahearing
ontheissueof mentd retardation. Gray providesnether affidavitsof expertsopining hismentd retardation,
nor is there any qudified opinion contained in the trid record, other than thet of forensic and counsding
psychologig, Charlton S. Stanley, Ph.D., who examined Gray before trid by order of the court to
Oetermine whether Gray was competent to dand trid and whether there were possible mitigating
crocumgances in the case. Among the severd tests® given by Dr. Sanley was the Wechder Adult
Intdlligence Scde, which showed Gray’ sfull scde 1Q scoreof 80, Verba 1Q scoreof 81, and non-verba
1Q scoreof 81, dl of which Dr. Stanley dassfied as“low dull normd.” A score on the Wechder test of
80-81is wdl aovethe maximum soorefor “mild’ mentd retardation asdefined by the APA. Diagnostic
and Statistical Manual of Mental Disorders. 42-43 (4th ed. 2000).

128. Ingead, Gray's pogt-conviction rdief counsd presents dementary and middle schodl grade

records, none of which indicates that his1Q had been tested, or that he wasin Specid education dasses.

! Gray’ s reply was filed December 31, 2003, and no further reply or supplementation was filed
subsequent to this Court’s definitive opinion, published on May 20, 2004, regarding the standards and
procedures to be followed in order to obtain an evidentiary hearing in the trid court on theissue of menta
retardation. See Chasev. State, 873 So0.2d 1013 (Miss. 2004).

2 These tests were administered in 1995, when Gray was 23 yearsold. Thereisno mentioninthe
record before us that the Minnesota Multiphasic Persondlity Inventory-11 wasadministered. SeeFoster,
848 So.2d at 174.

13



Counsd ds0 presanted afidavits of Gray's immediate family members regarding the defidendesin his
adaptive killsaswdl as his poor performancein schodl. In addition there were efidavits from persons
fromthe Missssppi Office of Capitd Post-Conviction Counsd, and OlaJones, identified by Gray’ spodt-
conviction counsd as one of Gray's former teechers However, Jones's name does not gppear in the
school recordswherethe names of dl Gray’ steachersare shown, nor does her affidavit Satethat sheever
taught Gray. Rather, she datestha sheis currently principa of Bay Sorings Elementary Schoal, and that
“Fromwhat | can recdl, Rodney was in the Specid education program a Bay Springs Middle School
between the grades of 4th and 8th. | am not sure a what point he was enrolled in the specid education
program but it would havebeen during that timeperiod.” Shedso datesin her efidavit thet “1 amnot sure
what his|Q tess scoreswere. | know that he had to have hed alearning disahility or hewould not have
been placed in the speciad education program.” Although she said thet she* taught self-contained children”
shedid not say that she ever taught Gray.  Thereisno explanation given asto why Jones asthe current
principd of the same dementary and middle schodl atended by Gray from 1978-85, would give such
vague Satements rather then referring to the schoal records and providing pedific informetion.

129. Gray’'scounsd baseshisassertion of Gray’ smentd retardetion, with onset before age 18, dmost
entirdy on Jones s affidavit. The educationd records reflect a child who a times struggled in schodl, but
they do not offer any proof that Gray's difficulties in school were as a result of mentd retardation.
Furthermore, none of the effiants, other than Dr. Stanley, possessthe requiste qudifications to determine
mentd retardation, and his nine page report of his evduation of Gray nowhere contains any mention of

menta retardation.
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130.  ThePog-Conviction Collaterd Rdief Act placestheburden upon Gray to provethat heismentaly
retarded to such an extent that he may avoid the deeth pendty. Miss Code Ann § 99-39-23(7) (Supp.
2000). Gray hasnat met his burden, and thisissue iswithout merit.
[11.  DNA evidence and theright to confront witnesses
131.  Citingthe confrontation dause of the Sixth Amendment, Gray assartsthat thetestimony of Mdissa
Smrz, aforendc serologist employed in the FBI |aboratory, should have been sricken a trid becauseshe
was not the actuad examiner who performed the testing on the samples. The FBI's DNA Laboratory
performed tests on samen samples recovered from the victim's underwear. Smrz dated at trid that she
supervised the sampling procedures which were actudly performed by alab technidian. Smrz tedtified thet
the results showed the mathemeticd probability that the donor was someone other than Gray was 1 in
446,000,000. Gray dlegestha hewasdenied his Sxth Amendment right to confront thewitnessesagaingt
him because the lab technidian was not available
132. This objection was presented to the trid judge who found that Smrz was the head of her
department and that the tests were performed under her direction and control. Gray, 728 So.2d at 56.
On direct gpped, this Court conddered thisissue on the merits and affirmed the tria court:
In the case sub judice Gray was able to confront and cross-examine the expert who
evauated the autoradiogrgphs and did the Szing procedure, Ms. Smrz. She based her
opinions and tesimony on the results of her examindions of the tes results Thiswas
pamissble tetimony under Miss R. Evid. 703 and did not vidate Gray's Sixth
Amendment right to confront witnesses Hewas abdleto cross-examine and confront Ms
Snrz. Therefore, thisissue iswithout merit.
| d. & 57. Theissue of the admissibility of the DNA evidence having beenprevioudy raised and reected
isnow procedurdly barred by the doctrine of resjudicata Miss. Code Ann. 8 99-39-21(3).

IV.  Juryinstructionsand Tison v. Arizona
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133. Gray aguesfor thefirg timethat jury indructionsgiven a the sentencing phase of thetrid violated
his Eighth Amendment rightsbecause theingructionsdlowed thejury to imposethe deeth sentencewithout
finding that he intended to kill hisvictim. Gray damsthat the indructions were given in contravention of
the United States Supreme Court halding in Tison v. Arizona, 481 U.S. 137, 107 S.Ct. 1676, 95
L.Ed.2d 127 (1987). In that case, however, the Court hed that imposing the death pendty in fdony-
murder cases upon defendants whose participation in the underlying fdony was mgor and whose mental
date was one of reckless indifference to the vaue of humean life was not a violaion of the Eighth
Amendment prohibition againgt crud and unusud punishment. 1d. at 157-58, 107 S.Ct. at 1688. Inthe
present case, achdlengeto the jury indructions could have been made a both trid and on direct goped
but snce it was nat, Gray is now procedurdly barred from condderation pursuant to Miss Code Ann.
§99-39-21(1). SeeBrown v. State, 798 So.2d & 491. Unless Gray can demondrate causefor falure
to rase thisissue and actud prgudice resulting from the trid court's actions, the issue of improper jury
ingructionsiswithout merit. Miss. Code Ann. § 99-39-21(1).

134.  Thejury wasindructed in accordance with Miss. Code Ann. § 99-19-101(7) which provides

(7) In order to return and impose a sentence of death thejury must mekeawrittenfinding
of oneor mare of the fallowing:

(@ The defendant actudly killed;

(b) The defendant attempted to kill;

(©) The defendant intended that akilling take place;

(d) The defendant contemplated that lethd force would be employed.
It is proper to indruct ajury that it may condder dl of the intent factors contained in Miss Code Ann. §
99-19-101(7), yet may properly find only oneof thesefectors, astheevidenceparmits. Jordan v. State,
786 So.2d 987, 1026 (Miss. 2001). This Court has previoudy held that the jury can beingructed on dl

of these factors a the condusion of the sentencing phase. Nather Tison nor its predecessor, Enmund
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v. Florida, 458 U.S. 782, 102 S.Ct. 2268, 73 L.Ed.2d 1140 (1982), requires more than one of the
abovefindings Walker v. State, 863 So.2d 1, 26 (Miss. 2003).
135.  Inorder to returnadesth sentence, the jury must find beyond areasonable doubt the existence of
a least one of thexefactors. 1d. Theremudt, of course, besufficent evidenceto support thejury'sfinding
of any such factors Carr v. State, 655 So.2d 824, 838-39 (Miss. 1995). Thejury found that Gray
actudly killed Grace Blackwell. Accordingly, Gray cannot prove cause and actud prgjudice under Miss
Code Ann. 8 99-39-21(1) from hisfalureto rasethisissue before thetria court or on direct goped, and
hisdaim failsfor lack of merit.
136. Gray further dlegesthet the Missssippi degth pendty datutes are unconditutiond in thet they are
gopliedto dl defendantswho are guilty of fdony murder. This Court hashdd previoudy thet Mississppi's
cgpitd murder scheme is not unconditutiond Smply because it makes the degth pendty a possble
punishment for felony murder without a reguirement to prove anintert to kill. See Simmonsv. State,
805 S0.2d 452, 507 (Miss. 2001). Thissame argument has been rgected asit rdates to depraved heart
murder. Grayson v. State, 806 S0.2d 241, 252 (Miss. 2001). Gray's conditutiond rights under the
Eghth Amendment are safe-guarded since the factors contained in Miss. Code Ann. § 99-19-101(7)
requirethat thejury find therequisteintent st forthin Enmund and Tison beforeadesth pendty verdict
can be returned. In the present case, the jury was properly indructed pursuant to Miss. Code Ann. 8
99-19-101(7) and found dl four of thosefactors That isdl thet isrequired by the decisons of the United
States Supreme Court and the federa condtitution. Gray has Smply falled to show the necessary cause
and actud prejudice required by Miss. Code Ann. § 99-39-21(1) to overcome the procedurd bar to
congdertion of thisdaim.

V. Form of theverdict
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1387.  Graynext aguestha theform of the sentencing verdict was defectivefor fallureto indudeawritten
confirmetion thet the jury found the aggravating factors liged in Miss. Code Ann. 8 99-19-101 beyond a
reasonable doubt. Thisdam could havebeenraised at trid and on direct goped, but wasnot. Themetter
is now procedurdly barred from congderaion for the firg time on collaterd review. Miss. Code Ann.
§99-39-21(1).
138.  Without waiving the procedura bar, we determinethet theissueiswithout merit. Inthesentencing
phaseof capitd trids, datutory aggravating drcumstancesmust be unanimoudy found beyond aressonable
doubt. Whitev. State, 532 So.2d 1207, 1219 (Miss. 1988). Inthepresent case, State's Jury Ingtruction
No. 2 spedificaly required thet the jurors"must unanimoudy find, beyond areasonable doubt thet one or
more of the preceding aggravating drcumdances exigsin this case to return the degth pendty.” Thereis
an abundance of caselaw dating thet it ispresumed that jurorsfollow theingructions of the court. Payne
v. State, 462 So.2d 902, 904 (Miss. 1984) (internd citations omitted).
139. Thejury in Gray’strid returned awritten verdict announcing thet they had unanimoudy found the
exigence of the aggravating drcumdtances. Once a defendant has been convicted in the guilt phase of a
cgpitd trid, the presumption of innocence disgppears. Delov. Lashley, 507 U.S. 272, 278, 113 S.Ct.
1222, 1225-26, 122 L.Ed.2d 620 (1993). It necessarily follows that Gray's jury found the aggravating
arcumstances to exis beyond areasonable doubt even though those particular words were not written on
theface of theverdict. Thisissueiswithout merit.

VI.  CumulativeError
140. Next, Gray argues genericdly that the aleged preceding erors, taken as awhole, deprived him
of afar trid. ThisCourt has previoudy held thet "wherethereis'no reversble error inany part, . . . there

isnoreversblearor tothewhole" Byromyv. State, 863 So0.2d 836, 847 (Miss. 2003) (quoting M cFee
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v. State, 551 So.2d 130, 136 (Miss. 1987)). Since Gray hasnot yet shown any actud error by thetrid
court, there can beno cumulative effect and no adverseimpact upon hisconditutiond right tofarr trid. This
issue iswithout merit.

VIl.  Cumulative Effect of the Failureto Make Certain Objections
141.  Next, Gray contendstherewerefiveingdancesof ineffectiveass gance of counsd whosecumulative
effect wasto deprive him of afundamentdly fair trid. Thesedleged omissonsindude (1) falureto object
to the State's use of jury drikes for cause agangt AfricarAmericans, (2) falure to object to the jury
indrudtions S-3, S4 and S6; (3) falure to object to the tesimony of Gray's cdl mates; (4) falure to
object to the prgudidd effect of pretrid publiaty; and, (5) falure to submit jury indructions to weigh
informant testimony with caution. Gray aso arguesthat hewasdenied hisfundamentd rightsdueto histrid
counsd’ sfallure to dte authority concerning issues presented on direct gpped.
42, With regard to the firgt dleged indance of nonfeasance concarning the State's use of jury drikes,
this particular dam has been previoudy discussed herein and found to be without merit. Also, the sscond
dam regarding jury indructions S-3 and S-4 was raised on direct goped and found to be without merit.
Gray, 728 So.2d a 75-76. The record shows thet trid counsd did in fact object to indruction S6
athough on grounds different from what Gray now assarts should have been the besis. | d. & 60-61. The
decison must be attributed to trid strategy by defense counsd.
143.  Thethird daim concerning the tesimony of Gray's cdl mates, Saunders and McCall, was raised
and rgected on direct goped. Although this Court employed a procedurd bar on direct apped, it
nonethdessandyzed the merits of thedam and found themlacking. 1 d. & 71-72. Asfor thefourthdam
of failing to defuse the potentia adverseimpact of pretrid publicity, defense counsd sought a change of
venue asdiscussed previoudy ondirect gpped. Asandyzed earlier, this Court discussad the effect of local
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news coverage within that context and found no irrefutable presumption thet Gray could not receive afair
trid. 1d. a 67. This Court dso addressed Gray's fifth instance of aleged misconduct pertaining to
informant testimony on direct gpped and found the issue to be without merit. 1d. at 72.
144.  Gray isnow procedurdly barred by resjudicatafrom rditigating the issues previoudy beforethis
Court on direct gpped through the present petition for post-conviction relief. Miss. Code Ann. § 99-39-
21(3). With no error to be found on the part of trid counsd in these enumerated indtances, there can be
no cumulative error to have deprived Gray of afundamentaly fair trid. Byrom, 863 So.2d a 847. Thus,
thisissueiswithout merit.

VIII. Aggravating FactorsNot Charged in the Indictment
5. Next, Gray arguesthat hisdesath sentence must be vacated becausethe aggravating crcumstances
of capitd murder found by the jury were not induded in the indictiment. Gray rdies on the rulings of the
United Stlates Supreme Courtin Apprendi v. New Jersey, 530 U.S. 466, 120 S.Ct. 2348, 147 L.Ed.2zd
435 (2000), and Ring v. Arizona, 536 U.S. 584, 122 S.Ct. 2428, 153 L.Ed.2d 556 (2002). In
Apprendi and Ring, the Court held uncongtitutiond sentenaing procedures where ajudgerather thana
jury determined whether therewere aggraveting drcumstances sufficient to warrant impogition of the deeth
penelty.
6. Spadficdly, in Ring the Court addressed the issue of whether the Arizona capital sentencing
process asuphddinWalton v. Arizona, 497 U.S. 639, 110 S.Ct. 3047, 111 L .Ed.2d 511 (1990), was
condtitutional under Apprendi. In Walton, the Supreme Court held that the Arizona capitd sentencing
process in which the jury dedded quilt and the judge mede findings on aggravating factors was

conditutiona. The Supreme Court in Ring overruled the Walton case dding:
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[W]eoveruleWalton totheextent thet it dlowsasentencing judge, Sitting without ajury,
to find an aggravating drcumstance necessary for imposition of thedeeth pendty. See497
U.S, a 647-649, 110 S.Ct. 3047. Because Arizonas enumerated aggravating factors
operate as "the functiond equivaent of andement of agreater offense” Apprendi, 530
U.S, a 494, n. 19, 120 S.Ct. 2348, the Sxth Amendment requiresthat they befound by
ajury.

Ring, 536 U.S. & 16.
147. Dexpite Gray's argument, the Supreme Court's holding in Ring islimitedin scope. The Court in
Ring sedificdly dated that "Ring'sdamistightly ddinested: He contendsonly that the Sxth Amendment
required jury findings on the aggravaing drcumdances assarted againg him."” 1d. a 9 n4. Unlike Gray,
Ring did nat contend that his indictment was condtitutiondly defective. Thus, the issue of whether the
aggravating drcumgances must beinduded intheindictiment isnot contralled by thehaldingin Ring. See
Stevensyv. State, 867 So0.2d 219, 226-27 (Miss. 2003).
8. A ddendant is not entitied to forma notice of the aggravaing drcumstances to be employed by
the prosecution and that an indictiment for capital murder puts a defendant on aufficient natice thet the
datutory aggravating factorswill be used againg him. Smith v. State, 729 So.2d 1191, 1224 (Miss.
1998) (rdying on Williams v. State, 445 So.2d 798 (Miss. 1984)). The Court in Williams sad:
We bdieve that the fact thet our capitd murder Satute ligs and defines to some
degreethe possible aggravating drcumsances surdy refutesthe gopd lant's contention thet
he hed inadeguate natice. Anytime an individud is charged with murder, he is put on
notice thet the degth pendty may result. And, our degth pendty daiute dearly Satesthe
only aggravating drcumstanceswhich may berdied upon by theprosecutionin sesking the
ultimeate punishment.
Williams, 445 So.2d a 804-05. In addition, this Court has recently rgected smilar arguments in

Stevensyv. State, 867 So.2d 219, 225-27 (Miss. 2003). Thus, theissue of the omisson of aggravating

droumgancesin the indictcment is without merit.
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IX. Death Sentence Disproportionateto the Offense
149. Fndly, Gray assarts that his death pendty sentence was digoroportionately imposed. On direct
goped, this Court conducted a proportiondity review as required by the Eighth Amendment and
goadficaly found that Gray's death sentence was not disproportionate. Gray, 728 So. 2d a 78.
Conseguently, the issue is now procedurdly barred from collaerd review. Miss. Code Ann. § 99-39-
21(3).
CONCLUSION

150. TheApplication for Leaveto Fle aPetition for Pos-Conviction Rdlief in the Trid Court filed by
Rodney Gray isdenied.

1. APPLICATIONFORLEAVETO SEEK POST-CONVICTIONRELIEF,DENIED.

SMITH,CJ.,WALLER,P.J.,EASLEY,CARLSON, GRAVES, DICKINSON AND
RANDOLPH, JJ., CONCUR. DIAZ, J.,,NOT PARTICIPATING.
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